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HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

 Civil Judge 

 Tezpur, Sonitpur 

21st March’ 2017 
 

MONEY SUIT NO. 3 OF 2011 

Sri Pawan Kumar Agarwal 

Son of Sri Duli Chand Agarwal 

Rangapara Town, PO & PS - Rangapara 

District – Sonitpur, Assam   ----- Plaintiff     

-Vs.- 

(1) M/S Dhendai Tea & Industries Ltd.  

Registered Office at 9, Brabourne Road,  

3rd Floor, Kolkata 700 001 

(2) The Director,  

M/S Dhendai Tea & Industries Ltd.  

Registered Office at 9, Brabourne Road,  

3rd Floor, Kolkata 700 001 

(3) The Manager  

M/S Dhendai Tea Estate 

PO – Borjuli, PS- Rangapara 

Mouza – Balipara,  

Distrcit – Sonitpur, Assam     ----- Defendants 

 

This suit for realization of money due on account of bounced bank cheque with interest valued 

at Rs.2,54,000/- ( Rupees Two Lakhs Fifty Four Thousand Only). 

 

Counsel for Plaintiff : 

Counsel for Defendant  : 
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JUDGMENT 

1) This is a suit for realization of money due on account of bounced bank 

cheque with interest valued at Rs.2,54,000/- (Rupees Two Lakhs Fifty Four Thousand 

Only). 

 

Case of the Plaintiff: 

2) The plaintiff’s case is that the plaintiff is a businessman & a general 

merchant and order supplier. He deals with the army and the tea gardens having 

business transactions with the defendants.  The defendants issued a cheque bearing 

No.653506 of Punjab National Bank, Tezpur Branch dated 15-01-2008 for 

Rs.2,00,000/- (Rupees Two Lakhs Only) in favour of the plaintiff, however, it was 

dishonoured and bounced stating the ground of insufficiency of fund available in the 

account of defendants with the bank. That thereupon, the plaintiff served upon the 

defendants No. 2 and 3 a legal notice of demand dated 24-03-2008 asking for 

payment of the amount with overdue interest within a period of 15 days of the 

receipt of the notice. The defendants No.2 and 3 failed to do so & as such, the 

plaintiff instituted a criminal case u/s 138 Negotiable Instrument Act. It was 

registered as CR case No.308/08. The defendants not only unlawfully delayed the 

payment to the plaintiff but also avoided to face the trial with ulterior motive.  

 

3) It was further stated that the defendants are bound under law as also on 

equitable consideration to pay the amount of the cheque with interest thereon at 9% 

per annum, thus, the total dues including the interest stands at Rs.2,54,000/- 

(Rupees Two Lakhs Fifty Four Thousand Only). The plaintiff is also entitled to further 

interest from the date of the suit until realization. Thus, the present suit was filed 

with following prayers – 

a. Decree for Rs.2,54,000/- (Rupees Two Lakhs Fifty Four Thousand Only); 
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b. Decree for further interest from the date of suit until realization @ 9% p.a; 

c. Decree for cost of the suit; 

d. Any other relief/s as the Court may deem just & proper.  

 

Case of Defendants: 

4) The defendants contested the suit by filing joint written statement. It was 

claimed that the suit is not maintainable and tenable in the eye of law and equity, 

that there is no cause of action for institution of the suit, that the suit is barred by 

limitation, that the plaint is not properly signed and verified by the plaintiff and nor 

supported by affidavit as per provision of law and that the suit is bad for estoppel, 

waiver and acquiescence. It was claimed by the defendants a cheque No. 653506 of 

Punjab National Bank, Tezpur Branch dated 15-01-2008 was issued in favour of the 

plaintiff but it was issued not for any liabilities for repayment of any loan. The said 

cheque was issued as an advance payment to the plaintiff against the goods & 

materials, which were to be supplied, by the plaintiff to the defendant No.3. 

Defendant No.3 requested plaintiff not to deposit the said cheque & was only issued 

in favour of the plaintiff as a token of advance payment. However, the plaintiff did 

not supply the goods and materials to the defendant No.3 within the period asked by 

the defendants, hence, the defendants had to make alternative arrangement for 

receiving the said goods and materials. Thereafter the plaintiff was requested for 

several times to return back the said cheque but every time plaintiff made one 

excuse or another.  

 

5) To the utter surprise & dismay, the plaintiff served a notice u/s 138 of NI Act 

to the defendant Nos. 2 and 3 by presenting the said cheque in the bank, which was 

dishonoured by the Bank properly due to insufficient of fund. Ultimately the plaintiff 

field a criminal case, which was registered as C.R. Case No.308/2008. In the mean a 
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negotiations was arrived between the parties & the plaintiff as complainant remained 

absent in the criminal court, as a result the said C.R. Case No.308/2008 was 

dismissed on 26-02-2010 for default of the complainant.  

 

6) However, the plaintiff again did not return back the said cheque despite 

repeated requests by the defendants, showing the reason of loss of the said cheque. 

Therefore, keeping trust in the version of the plaintiff the defendants refrained from 

lodging any FIR against the plaintiff or writing any letter to the concerned bank. That 

the plaintiff with an evil intention and ulterior motive has instituted this suit against 

the defendants. It was claimed that no money to be paid by the defendants to the 

plaintiff. The plaintiff is not entitled to recover any amount from the defendants & 

hence, required to be dismissed with a compensatory cost of Rs.3,000/- as per 

provision of sec. 35 A of CPC against the plaintiff along with the cost of the suit in 

favour of the defendants.  

 

7) Upon perusal of the pleadings of both parties and hearing learned advocates 

of both sides, the following ISSUES are settled:  

1. Whether the suit is maintainable and tenable in its present form? 

2. Whether there is any cause of action for the suit? 

3. Whether the cheque No.653506 dated 15-01-2008 was issued in favour of the 

plaintiff as a token of advance payment only and not for any liabilities? 

4. Whether the goods to be supplied to the defendants were supplied? 

5. Whether the plaintiff is entitled to the decree, as prayed by him? 

6. To what relief / reliefs the parties are entitled? 

However, it is seen that due to bona fide mistake my ld. Predecessor settled the issue 

again on 19-07-2012 and this time the following issues were settled - 

1. Whether there is any cause of action for the suit? 
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2. Whether the defendant issued the cheque for discharging their legal liabilities? 

3. Whether the plaintiff is entitled to the decree to realize and recover the 

amount of Rs.2,54,000/- as claimed by the plaintiff from the defendant?  

4. To what relief or reliefs the parties are entitled? 

 

8) Plaintiff side examined one witness PW-1 Sri Pawan Kumar Agarwal and 

exhibited some documents. Defendant side initially sought time for submission of 

Defendant evidence-in-affidavit, however, failed to adduce any evidence and 

therefore, the suit proceeded to argument and subsequently to judgment.  

 

DISCUSSIONS, DECISIONS & REASONS THEREOF – 

9) Before going further with the discussion on the issues it is pertinent to mention 

that, as pointed out in the prior paragraphs, due to bonafide mistake my predecessor 

settled the issues twice. However, perusal of the two sets of issues revealed that the 

1st set of issues (6 in no.) framed on 06-02-2012 covered all the issues (4 in no.) 

settled in the 2nd set. Thus, the argument was heard as per the issues settled on 06-

02-2012 and the discussion herein below is also done accordingly.  

 

ISSUE NO.1: Whether the suit is maintainable and tenable in its present 

form? 

10) This issue was framed because the defendants in the written statement have 

challenged the maintainability of the suit in its present form. However, the written-

statement is completely silent as to how the suit is not maintainable, nor any 

argument forwarded on this regard. However, for ends of Justice I have gone 

through the materials available on record and failed to see any defects or infirmities 

that make the suit not maintainable. Hence, issue no.2 is settled in favour of the 

plaintiff. 
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ISSUE NO.2: Whether there is any cause of action for the suit? 

11) A cause of action is a set of facts sufficient to justify a right to sue to obtain 

money, property, or the enforcement of a right against another party. Plaintiff 

instituted the present suit claiming that the defendants issued a cheque in his favour 

but it bounced due to insufficient balalnce. It was also claimed the defendants were 

illegally avoiding making the rightful payments to him. The defendants challenged 

this claim and stated that the cheque was issued only as a token but the plaintiff has 

violated the trust and launched vexatious cases against them. Thus, it is seen that 

there is actual dispute between the parties which needs adjudication & which created 

a cause of action. Hence, Issue no.2 is settled in favour of plaintiff. 

 

ISSUE NO.3: Whether the cheque No.653506 dated 15-01-2008 was issued 

in favour of the plaintiff as a token of advance payment only 

and not for any liabilities?    

ISSUE NO.4: Whether the goods to be supplied to the defendants were 

supplied? 

12) Both these issues are taken-up together as these were framed because the 

defendants claimed that cheque No.653506 dated 15-01-2008 was issued only as a 

token of advance payment for the goods that the plaintiff was supposed to supply to 

defendant no.3. However, plaintiff didn’t supply the goods, thus, no amount is 

payable by the defendants to the plaintiff. To prove these claims the burden was on 

the defendants as it was their claim/ stand in the suit. However, record reveals that 

the defendants didn’t lead any evidence and thus, they neither could disprove the 

plaintiff’s claim nor prove their stand that the cheque was only meant as a token of 

advance payment for goods to be supplied by plaintiff, and that the plaintiff failed to 

supply.  
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13) Hence, issue no.3 & 4 are settled in favour of the plaintiff and holding that the 

preponderance of probability indicates that the cheque No.653506 dated 15-01-2008 

was not issued in favour of the plaintiff as a token of advance payment and not for 

any liabilities and accordingly, no goods were to be supplied to the defendants in lieu 

of the alleged advance money. 

 

ISSUE NO.5: Whether the plaintiff is entitled to the decree, as prayed by 

him? 

14) To be entitled for a decree as prayed for, the plaintiff must be able to prove 

his case & claim that he is a businessman & had business transactions with the 

defendants. For one of the business transactions the defendants issued a cheque 

dated 15-01-2008 for Rs.2,00,000/- in favour of the plaintiff. However, it was 

dishonoured stating the ground of insufficiency of fund available in the account of 

defendants with the bank.  

 

Evidences & Argument in favour of the Plaintiff: 

15) Plaintiff adduced as PW1 & in his evidence-in-affidavit he stated the same 

facts as mentioned in the plaint. During cross-examination PW1 stated that in the 

year 2008 Defendant No.2 took a loan from him for labour payment & this cheque 

was payment for the same. PW1 admitted that no document was made regarding this 

loan between them. He also stated that defendant No.2 stays at Kolkota & he took 

the loan in cash. PW-1 gave this amount to the Manager, who collected it from his 

house. PW-1 denied that name of payee, amount and date of the cheque were 

written by him. PW-1 further stated he is an employee of Mahesh Army Store & 

receives a salary of Rs.10,000/-. He does not do any business in his name and 

worked as an employee of others. PW-1 also admitted that even though in the plaint 

he mentioned he is a businessman but that is not true & the owner is Damodar 
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Prasad. The owner sometimes sends him to gardens for works and so he had 

acquaintance with the Manager. PW-1 has denied that Manager used to hand over 

cheque, draft etc. of his owner to him for delivery & PW-1 put his name, date and 

amount of money in the said cheque.  

 

Evidences & Argument in favour of the Defendants: 

16) During argument the defendants took the stand that the plaintiff is not a 

businessman but rather an employee of Mahesh Army Store. It was also argued that 

the evidences proved this as PW1 admitted that he is not a businessman but any 

employee. Furthermore, the plaintiff didn’t have the financial capacity to forward any 

loan to the defendants, as evidence from the PW1 cross-examination when he 

admitted that he earns only Rs.10000/- monthly. In support of their argument 

defendants cite the decision of Apex Court in K. Subramani Vs. K. Damodara Naidu, 

2015 (146) AIC 249 wherein it was observed that the trial court was he right in 

coming to the conclusion that the complainant had no source of income to lend a 

sum of Rs.14 lakhs to the accused and he failed to prove that there is legally 

recoverable debt payable by the accused to him. It was further argued that the blank 

cheque was issued in favour of the employer of the plaintiff but the plaintiff illegally 

entered his own name and deposited the cheque.  

 

My Opinion: 

17) To succeed in the suit the plaintiff should be able to prove that the 

defendants issued the cheque to him and that it was dishonoured due to insufficiency 

of fund. Perusal of the written-statement shows that the defendants admitted that 

they issued the cheque in favour of the plaintiff. Thus, in presence of admittance by 

the defendants the burden on the plaintiff to prove that the cheque was issued to 

him is lifted. The defendants took the stand during argument that the plaintiff is an 
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employee and not a businessman and therefore not capable of loaning the amount to 

the defendants and also that blank cheque was issued in favour of the employer of 

the plaintiff but the plaintiff illegally entered his own name and deposited the cheque. 

However, all this arguments are beyond their pleading and therefore, not sustainable.  

 

18) The defendant’s original stand was that the cheque was only a token of 

advance for good to be supplied by the plaintiff, however, during argument the 

defendants made a complete U-turn and said they had no business-relation with the 

defendant and never issued the cheque to him. Furthermore, during cross-

examination the defendants tried to prove that plaintiff was not a businessman and 

that he didn’t have the capacity to do a business with them or give a loan to them, 

however, that was never the claim or case of the defendants in their pleading and 

therefore, it becomes irrelevant. The Apex Court decision in K. Subramani Vs. K. 

Damodara Naidu (Supra) would have been relevant only if the defendants would 

have challenged the plaintiff’s capacity to give loan in the written-statement. 

However, as mentioned earlier, in presence of admittance in the written-statement 

that the defendants issued the cheque to the plaintiff, plaintiff didn’t have any burden 

to prove regarding issuance of the cheque by the defendants in his favour & the onus 

shifted to defendants that the plaintiff didn’t supply the alleged goods. However, the 

defendants failed to do that also.  

 

19) In view of the above discussions issue no.5 is settled in favour of the 

plaintiff. 

 

ISSUE NO.6: To what relief / reliefs the parties are entitled? 

20) Considering the fact that in issue no.5 the plaintiff has been awarded the 

requisite reliefs, hence, no further relief required to be granted. Issue no.6 is decided 

accordingly. 
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ORDER 

21) THE suit is decreed in favour of the plaintiff holding that the plaintiff is 

entitled to decree a against the defendants for Rs.2,00,000/- (Rupees Two Lakhs 

Only). The plaintiff is also awarded a decree for interest @ 9% p.a. from date of 

institution till date of decree & @ 6% p.a. from date of decree till realization. The 

plaintiff is also entitled to the cost of the suit. Prepare a decree accordingly. 

 

 Given under my hand & seal of the Court on the 21st of March’2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

Dictated and corrected by me. 

 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

 

Dictation taken and transcribed be me: 

 

        

(J. K Muru) 

Steno. 
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APPENDIX 

 

Plaintiff’s Witnesses:   

1. PW-1   – Sri Pawan Kumar Agarwal  

        

Plaintiff’s Exhibits :    

1. Ext.1  – Original Cheque No.653506 dated 15-01-2008 

2. Ext.1(1)  – is the signature of the Manager 

3. Ext.2  – Return Memo issued by Punjab National Bank  

4. Ext.3  – Letter issued by the Branch Manager, State Bank of India, 

Rangapara Branch informing about the dishonour of the 

cheque dated 28-02-2008 

5. Ext.4  – Advocate’s Notice dated 24-03-2008 issued by Plaintiff’s 

Advocate  

6. Ext.4(1) and 4(2)  –  Signatures of the Advocate  

7. Ext.5 & 6  – Original postal receipts 

8. Ext.6 & 7 – Original A/D card duly received by the addressees.  

9. Ext.9  – Original case record of CR case No.308/2008 

10. Ext.9(1)  – Complain petition u/s 138 of NI Act 

11. Ext.9(2)       – Statement of the plaintiff 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

 

 

  


